ORDER N°1/2012 OF THE ORGAN OF FIRST INSTANCE OF THE EUROPEAN
UNIVERSITY INSTITUTE

Concerning an appeal introduced under Article 2agiaph 3 of the Common Provisions
by

- “X”, appellant,
%

- The European University Institute, via dei Rotioet9, 50014 San Domenico di
Fiesole, Italy, represented by the Principal of Bueopean University Institute, Mr Josep
Borell Fontelles, respondent,

against the implicit rejection of the Principaltbe European University Institute not to
provide information requested by the appellant oApfil 2011 concerning the current
composition of the High Council of the EUI and ttantact information of its members.

THE ORGAN OF FIRST INSTANCE
Member of the Organ of First Instance exercisirgjtiicial function in accordance with
Articles 2 and 3 of Decision 8/06 of the High Coliré 8 December 2006 establishing
an Organ of First Instance within the Appeals Bazfrthe European University Institute:
D. O'Keeffe,
Secretary of the Organ of First Instance: Mrs Sil8alvadori,

Having regard to the written procedure,

Gives the following

ORDER
FACTS

1. An appeal was lodged by “X” (hereinafter “the ajp@et’) by letter dated 2
November 2011 against the implicit rejection of tRencipal of the European
University Institute (hereinafter “the EUI”) not farovide information requested by
the appellant on 4 April 2011 concerning the contos of the High Council of the
EUI and the contact information of its members. e @ppeal was received by the
Secretary of the Organ of First Instance on 4 Ndver2011.



. On 4 April 2011, the appellant requested the Ppalcof the EUI to provide him with
the fully complete and updated list of the memlmdrthe EUI's High Council. The
appellant requested the President to provide thewfmg information: (i) whom the
members are representing; (ii) since when theyaatag on the High Council; (iii)
their complete current contact details; (iv) thediion they occupy in the High
Council. The appellant noted that the requestddrrimation was not publicly
available on the EUI's web-site, that a list of RHiGouncil members which appeared
as an annexe to the President’'s Annual Report 28fH#red to 2009 and did not
contain all the information requested. The appeltated that he made his request
as a citizen of two EUI member states, as a foremeployee of the EUI, and as a
person who had legitimately filed an appeal to@ngan of First Instance.

. The appellant did not receive a reply from the &pal.

. The appellant states that the Principal should hrapéed to his request within 4
months, and that a failure to reply within thatipdrshould be considered as a
rejection of the request. He maintains that wiestds to be done in case the person
who filed the request does not accept the rejegsamot fully clear. He states that
upon rejection the person who has filed the reqboast3 months to file a complaint
with the EUI Principal. However the appellant stathat given the fact that the
Principal rejected a request which concerned hichram alone and not someone else
in the EUI administration, it is unclear to the ajpgnt whether he should file a
complaint with the Principal giving him a furtherrdonths to decide or whether he
should file an appeal to the Organ of First Inséan@he appellant states that given
the confusion and his legitimate right to a spejdyice, he filed on the same day, 2
November 2011, both a complaint with the Principall this appeal, which are
identical in contents.

. The appellant maintains that the information retpeeshould be publicly available
on the EUI's web-site. According to the appellédme only information the EUI
provides is a section on the High Council on thel Bléb-site, and a list of the
persons who participated in High Council Meetings pgublished in the EUI
President’'s Annual Reports. He argues that it cabe assumed that these lists are
fully accurate and updated. He also complains thatlist as published does not
contain contact information.

. The appellant gives three reasons why the issugetiing direct access to High
Council members is particularly important to hinkirst, he wishes to address the
High Council on the issue of the status of the H&puncil document “Guidelines
concerning the EUI's recruitment policy” (IUE/150(6S4) which was mentioned in



Judgment N° 1/2011 of the Organ of First Instant2April 2011 (B v. EUI) and
was never fully clarified. Second, he wishes toradsl with the High Council issues
relating to the inadequate functioning of the EUistem of judicial review. Third,
the appellant maintains that he requires direcessto the High Council rather than
through the Principal.

PROCEDURE

7. The Organ of First Instance decided that it wasr@mpate in the context of the

8.

present appeal to examine first the question ofisslbility. On 11 November 2011,
without engaging the procedure under Rule 16 (1)hef Rules of Procedure and
acting under Rule 40 thereof, the Organ of Firstdnce addressed the following
guestions to the EUL:

1. Does the Organ of First Instance have the poweletilare an appeal manifestly
inadmissible, notwithstanding Article 3 (1) firstitsparagraph of Decision 8/06
of the High Council of 8 December 2006 establisrangOrgan of First Instance
within the Appeals Board of the European Univergistitute?

2. Has the appellant substantiated the grounds of ssiloility of his appeal in
accordance with Rule 17(1) of the Rules of Proog®uln particular: (a) Is the
current appeal admissible given that it does notem a decision of the Principal
which implicitly or explicitly rejects a complainhor does it concern a request for
stay of execution or for provisional measures? Wa)s the appellant on 4 April
2011 a person to whom Article 1 of the Common Fiovis applied? (c) Did the
request for information made by the appellant oAptil 2011 constitute a
request that the Principal should take a decisglating to him, within the
meaning of Article 1(1) of the Common Provisions

The EUI replied to the questions posed by the Oagdfirst Instance on 12 January
2012. On the same day, it also introduced an egi@in requesting the Organ of
First Instance to rule on the admissibility of #gpeal without going to the substance
of the case.

FORMS OF ORDER SOUGHT BY THE PARTIES

9.

The appellant claims that the Organ of First Instashould order the EUI to make
the full list of current representatives of the EBUmembers available with their
current contact addresses (postal, e-mail and phortee appellant and on the EUI's
web-site and to commit to its continuous updating/hile not contained in the
initially denied request, the appellant also claitmat the EUI should also disclose



publicly on its web-site how much direct and indtrénancial and in-kind support it
receives from each if its members. The appellaaker no application concerning
Ccosts.

The EUI claims that the Organ of First Instanceutthaleclare the appeal, at the
request of the EUI, to be manifestly inadmissibléhaut going to the substance of
the case. It also requests the Organ of Firsaihtst, in conformity with Article 2(6)
of the Common Provisions, to order the appellaqayp the EUI's costs.

LEGAL CONTEXT

10. According to Article 1, paragraph 1, of the ComnRmovisions, any person to whom
the Conditions of Employment of Teaching Staff, tl&ervice Rules for
Administrative Staff (Staff Regulations and the @uions of Employment for Other
Servants) and the Common Provisions apply, may guonthe Principal a request
that he take a decision relating to him. If & &md of a four month period, no reply
to the request has been received, this shall benetteo constitute an implied
decision rejecting it, against which a complaintyniee lodged to the Principal in
accordance with Article 1, paragraph 2 of the Comiovisions.

11.Article 1, paragraph 2 of the Common Provisionsvtes that any person to whom
Article 1, paragraph 1 of the Common Provision ggpinay submit to the Principal a
complaint against an act adversely affecting hiinee where the Principal has taken
a decision or where he has failed to adopt a megsesscribed by the Conditions of
Employment of Teaching Staff, the Service Rules Aoministrative Staff or the
Common Provisions. The complaint must be lodgethiwithree months. The
Principal shall notify the person concerned of degision, which must be reasoned,
within four months from the date on which the coanpi was lodged. If at the end of
that period no reply to the complaint has beenivede this shall be deemed to
constitute an implied decision rejecting it, againhich an appeal may be lodged
under Article 2 of the Common Provisions.

12. Article 2 of the Common Provisions deals with appeh follows from Article 2(3)
of the Common Provisions that the Organ of Firstdnce may be asked to deal only
with a decision of the Principal which implicitlyr @xplicitly rejects a complaint, as
laid down in Article 1 of the Common Provisions, \asll as requests for stay of
execution or for provisional measures.



PROVISIONS CONCERNING ADMISSIBILITY

13.According to Rule 17(1) of the Rules of Proceduhe appellant must substantiate
the grounds of admissibility of his appeal, as noe@d in Article 1 of the Common
Provisions.

14. Rule 17(2) of the Rules of Procedure states dswsl “If, in a reasoned report sent
to members of the [Appeals] Board, the Chairmansicters the appeal to be
manifestly inadmissible and they do not raise abjgaions within two months, the
appellant shall be informed without delay that lsippeal has been declared
inadmissible for the reasons set out in the repdmyhich he shall be sent a copy.”

15.Rule 18(2) of the Rules of Procedure provides that Board may strike out an
appeal, ruling in accordance with the proceduresein Rule 17(2).

16. According to Article 3 (1) first sub-paragraph oédsion 8/06 of the High Council of
8 December 2006 establishing an Organ of Firsahest within the Appeals Board of
the European University Institute (hereinafter “i3emn 8/06”), without prejudice to
the second and third subparagraphs of Article 3 tfl Rules of Procedure of the
Appeals Board shall appinutatis mutandibefore the Organ of First Instance, with
the term “Board” thus referring to the Organ ofsFiinstance, and the term “the
Chairman” (of the Board) referring to the membertlod Organ exercising judicial
functions at the level of first instance in theeasncerned.

17.According to Article 3 (1) second sub-paragraphDefision 8/06, “As it conflicts
with the purpose of the Organ, the first subpanagraf Rule 35 of the Rules of
procedure is inapplicable”. That provision prowdthat judgments shall not be
appealable.

18. According to Article 3 (1) third sub-paragraph o&dision 8/06, “As the judicial
function is exercised by one sole member, Rule®2)148(2) and 31 of the rules of
procedure are inapplicable” to the Organ of Finsstdnce. Rule 31 refers to
situations where a member is replaced by anothenbwe during the course of the
oral proceedings.

OBSERVATIONS SUBMITTED BY THE EUI

19. The EUI submitted two documents, one in replyhi questions posed by the Organ
of First Instance, the other being an applicateguesting the Organ of First Instance
to rule on the admissibility of the appeal withgating to the substance of the case.



The EUI suggests various grounds for dismissing dppeal such as manifest
inadmissibility or manifest lack of competence.

20. In its reply to the questions posed by the OrdahRirst Instance, the EUI notes that
there is a growing number of complaints, some ofctwhare frivolous, and it
considers it essential to clarify the rules as m@gaiovel situations, requiring an
interpretation of the existing rules.

21.The EUI maintains that the Organ of First Instaiscmanifestly not competent to rule
on this matter as Article 2 of the Common Provisigoverning appeals to the Organ
of First Instance only applies to persons to whorticke 1 of the Common Provisions
apply. The EUI maintains that on 4 April 2011, whbe appellant made his request
to the Principal, he was not a person to whom ketic of the Common Provisions
applied as he was neither a member of the stafie@EUI within the meaning of the
Staff Rules nor was he a candidate for an open etitigqm. The EUI adds that even
if the appellant is to be considered, as a formapleyee of the EUI and as a former
candidate for competitions organised by the EW3,,aaperson to whom the Staff
Regulations apply within the meaning of Article fltbe Common Provisions, then
the question remains as to whether a “decision’degs taken concerning him.

22. The EUI notes that under the system of complants appeals under Articles 1 and
2 of the Common Provisions, an appeal to the Omfafirst Instance may only
concern an act adversely affecting the appellatiteewhere the Principal has taken
a decision or where he has failed to adopt a megstgscribed by the applicable
Staff Rules. In the present case, the Principa m@& obliged to give the requested
information to the appellant. His implicit refugal so cannot be considered to be an
act adversely affecting the appellant as it doésmeet the test set by the case-law of
the European Court of Justice according to whiothsan act is “any measure the
legal effects of which are binding on, and capaiflaffecting the interests of, the
applicant by bringing about a distinct change is hegal position”. Since the
appellant’s request for information could not proela decision adversely affecting
him, it follows that the appellant’s request foformation cannot be classed as a
“request” within the meaning of Article 1 of the @mon Provisions.

23.The EUI maintains that it follows from Articles hé 2 of the Common Provisions
that an appeal is admissible only if the appellead previously made a complaint
against an act adversely affecting him, in accardawith Article 1(2) of the
Common Provisions, whereas here, even if one ceraidthe request for information
to be a “request” within the meaning of Article 1@ the Common Provisions, the
appellant introduced the appeal directly which weaseived on 4 November 2011,



without awaiting the expiry of the time-limits folving his complaint to the Principal
on 2 November 2011. The EUI claims that the apigeglso manifestly inadmissible
as it does not show the appellant’s interest to ramt does it explain the purpose of
the appeal or the arguments relied on.

24. As regards the question whether the Organ of Fistince has the power to declare
an appeal manifestly inadmissible, notwithstandimticle 3 (1) first sub-paragraph
of Decision 8/06, the EUI maintains that the OrgdurFirst Instance may not, of its
own motion, reject an act as manifestly inadmigsilshder Rule 17(2), nor may it
avail of Rule 18(2) to strike out a case. Howevargues that these provisions do
not apply to other procedural issues, such as mstnhihcompetence, no need to
adjudicate (“non lieu a statuer”), absolute baptoceeding (“fins de non-recevoir
d’ordre public”) or applications for a decision rgiing to the substance of the case.
The EUI also maintains that the Organ of Firstdnse may legitimately reject an
appeal at the request of a party without violattaticle 3 (1) first sub-paragraph of
Decision 8/06. The EUI notes that the Rules ofcPdaore of the different Courts of
the European Union confer on those Courts poweidetbare an action manifestly
inadmissible and also to rule, at the request ef @iithe parties, on admissibility, on
lack of competence or other preliminary plea nahgdo the substance of the case
(see Articles 91, 114 and 78 of the Rules of Proseaf the Court of Justice of the
European Union, the General Court and the Europlaon Civil Service Tribunal).
For this reason, the EUI has submitted a sepapgécation requesting the Organ of
First Instance to hold the appeal manifestly inadibie without going to the
substance of the case.

25.The EUI further maintains that the Organ of Firstthnce may, of its own motion,
reject the appeal as inadmissible if there is aolaibe bar to proceeding such as lack
of locus standi, absence of interest to act, durkito respect the procedure and the
time-limits.

26.Finally the EUI asks that the appellant be condetriagay all the costs of the appeal
in conformity with Article 2(6) of the Common Preuwns on the grounds that it is
unreasonable and vexatious.

27.In its separate application requesting the Orgafigt Instance to hold the appeal
manifestly inadmissible without going to the substof the case, the EUI maintains
the same reasoning as in the reply to the quesposed by the Organ of First
Instance. It claims that the appeal is manifesthdmissible for a series of reasons
which it offers as cumulative or alternatives: #ppellant has no locus standi, there is
no act adversely affecting the appellant, and/er dppellant has not respected the



pre-litigious procedure provided by Article 1 ofeti@ommon Provisions. The EUI
notes that all the national and European systemgade for the possibility to reject
cases as being manifestly inadmissible without gtanthe substance of the case, and
that the solution it proposes, a ruling on manifeatimissibility on the application of
one of the parties, should be available to the @mfaFirst Instance. This would
discourage appeals which abuse the system, whiaghaimtains is the case of the
present appeal. Accordingly it requests the Orglafirst Instance, in conformity
with Article 2(6) of the Common Provisions, to ordbe appellant to pay the EUI's
costs.

FINDINGS OF THE ORGAN OF FIRST OF FIRST INSTANCE

28. The current appeal was lodged in the absencedgicasion of the Principal which
implicitly or explicitly rejects a complaint. Itags not concern a request for stay of
execution or for provisional measures. It therefprima facie raises questions of
admissibilityon the ground that there is an absolute bar togeding (“fin de non-recevoir
d'ordre public).

29. It appears from a literal reading of the Rules?afcedure as amended by Article 3
(1) third sub-paragraph of Decision 8/06 that thgad of First Instance does not
have the express power under Rule 17(2) of thesReflé’rocedure, to declare of its
own motion an appeal manifestly inadmissible in ¢thse of an appeal which does
not concern a decision of the Principal which imiglly or explicitly rejects a claim,
as laid down in Article 1 of the Common Provisioms, a request for stay of
execution or for provisional measure. Moreoverpagimng to the same literal reading,
it appears that the Organ of First Instance hasxpoess power as regards manifest
inadmissibility concerning appeals which are lodggdersons to whom Article 1 of
the Common Provisions does not apply, or even gards frivolous or vexatious
appeals.

30. This situation raises questions of public polioncerning the correct administration
of justice. It also raises concerns given the adstrative and financial burden
imposed on the EUI in responding to such appealscordingly the Organ of First
Instance examined whether an alternative interpoetaf the Rules of Procedure as
amended by Article 3 (1) third sub-paragraph ofiBiea 8/06 was available.

31.A possible interpretation of the Rules of Procecaseamended by Article 3 (1) third
sub-paragraph of Decision 8/06 would be to concthdéthe amendment concerning
Rule 17(2) refers simply to the specific collegiptecedure prescribed therein, which
allows for “Chairman’s action” concerning manifestadmissibility, while still



preserving the possibility of intervention by otidember of the Appeals Board, thus
preserving the collegiate character of the Boa@h this view, the amendment to
Rule 17(2) operated by Decision 8/06 simply reférte the inapplicability of the
collegiate procedure in the case of the Organ Kt Finstance as it is not a collegiate
body. This interpretation is arguably strengthebgdhe explanation in Article 3(1)
third sub-paragraph that Rules 17(2), 18(2) andof3the Rules of Procedure are
inapplicable to the Organ of First Instance “as jtidicial function is exercised by
one sole member”. Similarly, in the French languagrsion, the text stateBu fait
méme que la fonction juridictionnelle est exercaeym membre uniquédarticle 17,
paragraphe 2, l'article 18, paragraphe 2, etdlar81 du reglement de procédure ne
sont pas applicables.” (emphasis added) If therjpmetation were accepted, then the
Rules of Procedure should be interpreted to meanthie Organ of First Instance
preserved the power to rule of its own motion omifiest inadmissibility but no
specific procedure was prescribed on the ground ithavas unnecessary as the
judicial function is exercised by one sole member.

32.Further support for this interpretation comes frothe rules concerning
discontinuance. As a result of Article 3 (1) th&ab-paragraph of Decision 8/06, no
express procedure is provided for the Organ oft Firstance to strike an appeal out
of its list of cases. On the other hand, the pofwethe Organ of First Instance to
strike out an appeal at the request of the appetippears to be conserved, under
Rule 18 (1), together if necessary with Rule 40.

33. The situation is different with regard to manifesidmissibility. Unlike the case of
discontinuance, in the absence of Rule 17(2), thppears to be no express power for
the Organ of First Instance to dismiss a case am @ghound of manifest
inadmissibility, either of its own motion or at thhequest of one of the parties.
Moreover the EUI legislator, in adopting Decisio®@ expressly referred to Article
17 when providing in Article 6(2) of that Decisitimat the Appeals Board may apply
to manifestly ungrounded appeals the proceduréledtad in Rule 17 of the Rules
of Procedure for manifestly inadmissible appedlisappears to the Organ of First
Instance, in the absence of a definitive rulinghmy Appeals Board on the point, that
this confirms that the legislator purposefully dehithe Organ of First Instance an
express power to reject manifestly inadmissibleeapgp and that the alternative
interpretation explored above should thereforeb@oadopted.

34.However this finding does not lead to the conclndimat the Organ of First Instance
may not reject appeals on other grounds of adnili$gilof its own motion. In
particular, in the present case, it appears obligedo so for the reasons set out
below. It appears from the constant case-law efGlurts of the European Union



that it is not always necessary to await an aptinaby one of the parties, as this
would lead to costs being needlessly incurred leypérties, which contrasts with the
general principle of economy of procedure. Thisbpem would be even greater in
the case of unreasonable or vexatious actions.

35.In the present case, the appellant lodged a contplaith the Principal dated 2
November 2011. His appeal to the Organ of Firstance, also dated 2 November
2011, was received on 4 November 2011. He thusndtdfollow the procedure
prescribed by Articles 1 and 2 of the Common Piowis or await the expiry of the
time-limits set out therein.

36. It follows from the Order of the Court of Firgtstance in Case T-78/9%oat and
TAO/AF)) v. Commission [1991] ECR [I-1388, that a stafseanust necessarily be
preceded by a complaint which has been rejecteéxpyess or implied decision.
Indeed it is the constant case-.law of the Europ@aurts that an action brought
before that preliminary period has been completedpriemature and therefore
inadmissible (see Case 130/88) Bessev. Counci] Order of the European Court of
Justice, [1986] ECR 2619 at 2621; Case 410&%Hjna v. Commissipjudgment of
the European Court of Justice [1987] ECR 39119&93and the judgment of the
Court of First Instance in Case T-47/88arcato v. Commissiof.990] ECR 11-232
at para. 32.

37.1t is constant case-law that when an individuaiodtices a complaint he is bound by
all the rules governing that procedure (see Ca%#7T;Della Pietra v. Commissign
[1992] ECR 1I-2147, Case 192/9%jaurissen v. Court of Auditorg996] ECR II-
1229). This includes a respect for the time-lirs#é$ out in the complaints procedure.

38.In Case 154/99FRoliti v. European Training Foundatiof2000] ECR 1-5032, the
European Court of Justice held that the perioddddging complaints and bringing
actions referred to in the Staff Regulations arétens of public policy and cannot be
left to the discretion of the parties or the Cowvhich must ascertain, of its own
motion if need be, whether they have been compligd. Those periods meet the
requirement of legal certainty and the need to chasiy discrimination or arbitrary
treatment in the administration of justice (seeparticular, Case 79/7Mullers v
Economic and Social Committ¢E971] ECR 689, paragraph 18, and Case 276/85
Cladakisv Commissiorf1987] ECR 495, paragraph 11).

39.1t follows from the judgments iMoat, Della Pietra, Politiand the other case-law

cited above that the Organ of First Instance magtrdhine of its own motion if need
be whether the periods for lodging complaints andging appeals referred to in the
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Common Provisions have been complied with and rhakt that an appeal which
has been brought before a complaint has beerntedjey express or implied decision
is premature and therefore inadmissible as theasa mbsolute bar to proceeding.

40.1t is the constant case-law of the European cdaheswhere there exists “une fin de
non-recevoir d'ordre public” (translated in English “absolute bar to proceeding”),
the Community judicature may raise this issfigs own motion (see Case T-310/00,
MCI v. Commissiofi2004] ECR 11-3256 at para. 45). Likewise in C&&41/00 P,
Conseil National des professions de I'automobild &thers v. Commissioj2001]
ECR 1-5266 at para. 32, the European Court of deidteld that where there is an
absolute bar to proceeditge Community judicature may consider it at anyetim
even of its own motion (“une fin de non-recevoiordre public que les juridictions
communautaires peuvent a tout moment examiner, noéoffee”).

41.1t follows that the Organ of First Instance is #atl to examine the question of
admissibility of its own motion where there is dsalute bar to proceeding .

42.In the present instance, it follows from the ComrRoavisions and from the case-law
cited above, that the appeal should have been gedcky a complaint which was
rejected by express or implied decision. Since thanot the case, the appeal is
premature and there is an absolute bar to procgedimhe appeal is therefore
inadmissible. It is unnecessary to consider whath®er issues of admissibility arise.
It is therefore appropriate to dismiss the appedhout it being necessary to further
hear the parties as the Organ of First Instancealdke necessary factual and legal
background to rule on the matter.

43.Given the conclusion reached above by the Orgdiirst Instance on its own motion,
it is not necessary to rule on the separate applicaf the EUI requesting the Organ
of First Instance to declare the appeal inadmissiithout going to the substance of
the case.

COSTS

44.As regards the request of the EUI contained in listiheply to the questions of the
Organ of First Instance and in its separate apdica that the appellant be
condemned to pay all the costs of the appeal irioconity with Article 2(6) of the
Common Provisions it should be noted that the costarred by the EUI were
occasioned by replying to the questions posed byCGtgan of First Instance which
was faced with a particularly difficult question ioterpretation of the relevant legal
provisions which had arisen for the first time &rtbe Organ of First Instance was
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established. It is therefore not appropriate @ ¢hse of the present appeal to depart
from the normal rules as to costs; this is withaajudice to future appeals where the
Organ of First Instance may, in accordance withicket2(6) of the Common
Provisions, order a party to pay costs which it siders that party to have
unreasonably or vexatiously caused the opposity pamcur.

45. Article 2(6) of the Common Provisions provides tha Institute shall bear its own
costs. The appellant should bear his own costs.

On those grounds

THE ORGAN OF FIRST INSTANCE
hereby orders as follows
1. The appeal is dismissed as inadmissible as there &solute bar to proceeding.

2. Each party shall bear its own costs.

Member of the Organ of First Instance exercisirggjtidicial function: D. O’Keeffe

Secretary of the Organ of First Instance: Silvitv&adori

Given on 23 January 2012
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